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January 9,2003

Sheriff James O. Tracy
Utah County Sheriff s Office
51 South University
P.O. Box 1547
Provo. Lltah 84603

Atterrtion: Civil Division

Dear Sheriff Tracy:

Would you please obtain personal service of the attached letter on the addressee in
Payson, and direct your return (identifying the docurnent served) to my attention at 1594 West
North Temple, Suite 1210, Salt Lake City, Utah 84116.

Please serve Mr. Powell in person and not by leaving a copy with any other person, either
at his business or residence.

Thank you in advance for your assistance and cooperation in serving this docurnent in
behalf of the Utah Division of Oil, Gas and Mining.

Sincerely,
..\ -.\

z. WLrr*,-

Joelle Burns
Engineering Tech

Enclosure: Letter to Dan Porvell
O :\M049-Utah\M04902 I -CherryHi I l\f inal\Sherifl'-sen'ice.doc
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Januarv 9.2003

HAND DELIVERED
via Utah County Sheriff s Office

Dan Powell
Emery Industrial Resources
262 South 800 West
Payson. Utah 8465 I

Re: Proposed Asency Action. Emer.v IndLrstrial Resources. Cherr),Hill Park Mine. M/049/021. Utah
Count-v.,. Utah

Dear Mr. Powell:

This letter is sent to forrrally notif, yoLr that the Notice of Non-Compliarrce issued by tlre Divisiorr
on May 14,2002 for your Cherry Hill Park Mine (M/0491021), hns not been completely mitigated in a
timely Inanner. Accordingly. the Division hereby notrfies Ernery lrrdLrstrial Resources ("EIR") of its
intention to take the Acencv Action set fbrlh in this rrotice:

Location of Mine Site

The Cherry Hill Park Mine is located in the East Vzof the Northrvest % of the Nofthrvest % of
Section 36. Towrrship ll SoLrth, Rarrge 8 East, SLBM, Utah County, Utah.

Unfulfi lled Mitigation Req uirements

Enterl, lnclustrial ResoLtrces has failecl to provide an acceptable fblur of reclauratiou sulety to the
Division in the amount of $43,500.00 with in th irty (3 0) days of its receipt of the May 14,2002
Notice of Non-Compliance. Under sectior.r 40-8- l4 of tlre Utah Mined Land Reclar.nation Act arrd
Rule R647-4-l 13, an operator rnust provide adequate reclamation surety before expanding
operations beyond the five (5) acre threshold for a smalI mine.

The Division has allowed EIR additiorral tirne beyond the timeframe specified in our May l4'r'
Nott-Cornpliance Notice, due to apparent difficulties yoLr were having in securing the reclamatiorr
surety. Overthe past several rlonths, you have verballyadvised Division staff on several
occasious. tltat yott would be delivering the required reclarnation surety to our office withirr the
next f'ew days. The surety remains outstanding to date.

wk,!



Pa-ue 2

Dan Powell
Mt049t02l
January 9,2003

Pronosed Agencv Action

The Division hereby provides notice to EIR of its decision to deny approval of the Notice of
lntention to Commence Large Mining Operations (originally submitted November 14, 1994), and
all subsequent modifications and refinements made to the plan since that date. The Division also
notifies EIR of its intention to withdraw acceptance of the Notice of Intention to Commence Small
Mining Operations, subrnitted July 8, 1992, and to seek an order frorn the Board of Oil, Gas &
Mining requiring the operator to commence reclamation of existing mining-related disturbances
according to a schedule determined by the Division.

In accordance witlr the requirernents of the Utnh Mined Land Reclomation Act, Title 40-8-16(3):
Approval o/'a notice o/ intention may not be refused, withheld, nor u,ithdrcnrn by the Division until the
q)erator, who holds or ha,s applied.for such approt,al, has hcrd an opportuniqt to requesl a hearing before
rlte Boqrd, present evidence, cros.s-examine. and participate.fully in the proceedings. Based on the record
o/ the hecrring, the board u,ill issue an order concerning the re.fusal, v,ithholding, orv,ithdrau,al of the
rtotice of intention. If tto ltenring is requested, the Division mny refuse, withlrold, or witlulrow ultprovol
ttf tt ttotice of intentiort.

Tlterefore, yolr are hereby advised of your right to appeal this Agency Action aud request a fornral
hearingonther.natter. Inordertodoso,youmustfileawrittenrequesttoappeal q'ithin l0daysofyour
receipt of this notice. Your failr"rre to file such a request may preclude you fror.n fr-rrther participation,
appeal. or judicial review rvith regard to this action. If yoLr do rrot appeal this proposed Agency Action, the
Division's decisiorr will becorre final arrd we will seek an Order fi'om the Board of Oil, Gas and Mining, as

described above. Please contact Mary Potter, Adrlinistrative Secretary, at (801) 538-5327, if you wish to
exercise your right to appeal this decision before the Board of Oil, Gas and Mining. She can provide yoLr

rvith appropriate gr,ridance and assistarrce iu preparirrg your formal Hearing request.

lf you clroose to resolve this matter witltottt a formal hearing, you may schedule an informal
conf-erertce with the Division Director. To do so, please corltact Vicki Southivick, Executive Secretary, at
(801) 538-5304. within l0 days of your receipt of this notice. If you have any questions regardirrg this
notice you rnay corltact me at (801) 538-5306, Wayne Hedberg at (801) 538-5286, or Lynn Kunzler at
(B0r)s38-s3r0.

ib
Attachments: Supplenrental information
cc: Buck Rose, Utah County

Steve Alder, Attorney Ceneral's Office
():\M049-l.Jtah\M04902 l-Cherryl Iill\Non Cornpliancc\l l-13-2002 agencyactiorr.cloc

S incerely,

Mary Ann Wri



Sunplemental Informotion - Proposed Agencv Action

Emery Industrial Resources
Cherrv Hill Park Mine

M/049/02r

Background Information

Summarv of Non-Comnliance

On May 14,2002, the Division issued a non-compliance for the Cherry Hill Park Mine,
citing:

l. The site had expanded beyond the 5-acre lirnit of a small mining operation,to 20.6
acres, after the operator had been notified that l-re must first file a Notice of Intention
to conduct Large Mining Operations with the Division and have Division opprovol
before proceeding beyond 5 acres.

2. The operator had not posted an adequate form or amount of reclamation surety as
required by law; and

3. The operator had not provided the technical inforrnation required to approve a Large
Mining Notice of Intention.

Summary of Mitigation Required

l. Emery lndustrial Resources was to subrnit an acceptable reclamation surety to the
Division in the amount of $43,500.00 within 30 days.

2. Emery Industrial Resources was to suspend all mining operations and removal of
materials fiom the Cherry Hill Park Mine until the reclamation surety is received and
formally accepted by the Division.

3. Emery Industrial Resources was to submit a written response to the outstanding
technical deficiencies within 10 days.

Status of Mitieation Work

I . Ernery lndustrial Resources lrtts ttot submitted an acceptable reclamation surety to the
Division in the arnount of $43,500.00, as required. The operator has provided
numerous verbal promises to provide this surety, but has failed to follow through to
date.

2. Mining operations at the Cherry Hill Park Mine have been suspended by the operator.
This satisfies mitigation requirement #2.

3. The Division received a written response to the outstanding deficiencies on June 6,

2002. This sati,s/ie.s mitigation requirement #3.


